
 
 

Back to the Future ... Cryptocurrency Tax Repor�ng

(This ar�cle was originally published in BrassTax, Cadwalader's monthly tax
newsle�er.)

The cryptocurrency industry may be breathing a sigh of relief following the release
of recent IRS guidance on cryptocurrency tax repor�ng, which effec�vely
postpones the January 1, 2023 effec�ve date of the digital asset broker rules and
repor�ng obliga�ons enacted by the 2021 Infrastructure Investment and Jobs Act
(the “Act”) under Sec�ons 6045 and 6045A. See Announcement 2023-2 (the
“Announcement”) linked here. While this effec�ve delay may be good news for
cryptocurrency market par�cipants poten�ally subject to these repor�ng rules,
retail cryptocurrency investors may not receive IRS Form 1099-Bs covering their
cryptocurrency investments this tax season and so may need to con�nue to make
do with the improvised system that the cryptocurrency industry has implemented
in past years.

Prior to the Act, cryptocurrency market par�cipants struggled with how the tax
repor�ng rules of Sec�ons 6045 and 6045A applied to cryptocurrency, as these
rules were not dra�ed with cryptocurrency in mind. Thus, the cryptocurrency
industry has been le� to its own devices to answer such basic ques�ons as (1) who
must report (e.g., exchanges, miners, stakers, and others), (2) what must be
reported (e.g., gross proceeds, tax basis, and other informa�on), and (3) to whom
must the reports be provided (e.g., IRS, customers, and others). With the delay of
repor�ng rules, cryptocurrency tax repor�ng remains muddled, and the repor�ng
itself will be a crazy quilt of ad hoc interpreta�ons of exis�ng law.

As amended by the Act, Sec�ons 6045 and 6045A impose mandatory tax repor�ng
requirements for brokers of certain digital asset transac�ons entered into a�er
December 31, 2022. Sec�on 6045 requires brokers to report on IRS Form 1099-B
certain informa�on about taxpayers, including names and addresses, as well as
certain informa�on about the property underlying the transac�on, including the
sale date and gross proceeds of a sale (and for so-called covered securi�es, the
adjusted basis of the property sold and the character of any gain or loss) as well as
furnish payee statements to customers. For transac�ons between brokers, Sec�on
6045A further requires transferors of covered securi�es to furnish transfer
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statements to transferees. The Act expanded Sec�on 6045’s defini�on of “broker”
to include “any person who (for considera�on) is responsible for regularly
providing any service effectua�ng transfers of digital assets on behalf of another
person.” Addi�onally, the Act provides that digital assets, defined as “any digital
representa�on of value which is recorded cryptographically,” could be treated as
covered securi�es. 

Concern has been expressed that the Act’s broad defini�on of “broker” could
subject many cryptocurrency market par�cipants not tradi�onally viewed as
brokers (e.g., miners, stakers, etc.) to repor�ng requirements as discussed here and
in the legisla�ve history to the Act linked here. As included in the Announcement,
Treasury plans to provide further guidance on what cons�tutes a broker for
purposes of Sec�ons 6045 and 6045A, address the applica�on of Sec�ons 6045
and 6045A to digital assets, and provide forms for broker repor�ng. The
Announcement provides interim relief in advance of the January 1, 2023 effec�ve
date and provides that un�l final regula�ons are published, digital asset brokers
may rely on the law in effect as of the date of the Announcement, December 23,
2022 (i.e., prior law).  

Pursuant to the Announcement, digital asset brokers may report the gross
proceeds of certain sales and adjusted basis of property and may furnish
statements on transfers of covered securi�es but will not be required to provide
addi�onal informa�on with respect to disposi�ons of digital assets, issue
addi�onal statements, or file returns with the IRS on digital asset transfers. The
Announcement does not, however, address the extent to which certain digital
asset transac�ons may otherwise be subject to Sec�ons 6045 and 6045A absent
addi�onal guidance. Thus, cryptocurrency market par�cipants are le� to decipher
their repor�ng obliga�ons under prior law. The IRS has provided no guidance to
date on the applicability of exis�ng regula�ons under Sec�ons 6045 and 6045A to
cryptocurrency specifically. As a result, the cryptocurrency industry and specifically
cryptocurrency exchanges have been le� to review the exis�ng guidance under
Sec�ons 6045 and 6045A, which was not specifically designed to address
cryptocurrency transac�ons, in order to ascertain their repor�ng obliga�ons, if any.
Accordingly, the repor�ng provided by cryptocurrency exchanges is not uniform in
the marketplace, and many exchanges do not provide IRS Form 1099-Bs to their
customers.  

Clarity may be coming soon as a dra� of proposed regula�ons is currently under
review by the Office of Management and Budget. While the content of these
regula�ons remains uncertain, it seems plausible that the regula�ons may narrow
the defini�on of “broker” as Treasury indicated in a le�er to various U.S. senators
in February 2022 that ancillary par�es such as stakers or miners, persons selling
storage devices, and persons wri�ng code should not be subject to repor�ng
requirements. The regula�ons will also likely address issues inherent in
cryptocurrency repor�ng − namely, the decentralized nature of cryptocurrency,
that may make compliance with the broker repor�ng rules onerous. That is, in
many cryptocurrency transac�ons, it is unlikely that either party may have the
requisite informa�on (e.g., names or addresses) or access thereto as the ledger
does not provide this informa�on. If Treasury’s earlier statements are any indicator,
it is likely that future guidance will provide some comfort for the cryptocurrency
industry. 
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Un�l these regula�ons are finalized, some cryptocurrency customers currently
receiving IRS Form W-2s for wages and IRS Form 1099-INTs for interest may not be
receiving IRS Form 1099-Bs for their cryptocurrency investments. For now, it is
status quo ante for cryptocurrency tax repor�ng.


