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Much like taxes and mortality, it is certain that during 2023 the U.S. Commodity
Futures Trading Commission (“CFTC”) will promulgate new rules, issue
interpreta�on and guidance, issue no-ac�on le�ers, engage in inves�ga�ons and
pursue enforcement cases to police its markets and par�cipants. The direc�on,
however, does change from year to year and depending on the Administra�on. It is
likely that the CFTC will pursue the following agenda based on CFTC
commissioners’ public statements and based on the rule list filed by the CFTC in
the Fall of 2022 with the U.S. General Services Administra�on (the Unified Agenda
of Federal Regulatory and Deregulatory Ac�ons). 

Trading Facili�es

One of the key tradi�onal priori�es for the CFTC is regula�on of trading facili�es,
such as commodity exchanges (designated contract markets – “DCMs”) and swap
execu�on facili�es (“SEFs”). In response to a drama�c growth in predic�on and
event contract markets, the CFTC is likely to promulgate a rulemaking on event
contract markets (such as binary op�ons for poli�cal events or sports outcomes).
Recent enforcement and regulatory ac�ons are indica�ve of a cri�cal mass of
enquiries that will need to be addressed by a federal agency ruling.

Even though rules for SEFs were implemented 10 years ago, the CFTC con�nues to
finetune its regula�ons, such as revisions to rules on “made available to trade,”
conflicts of interest and governance of SEFs, as well as Part 40 regula�ons
applicable to all registered en��es. It is likely that the CFTC will address in a
rulemaking its no-ac�on posi�ons on § 37.6(b) for confirma�on of swaps executed
on a SEF and maintaining the swaps documenta�on, package transac�ons, and
repor�ng of SEF-executed swaps.

It is also expected that there will be further guidance (including by enforcement)
rela�ng to DeFi and decentralized autonomous organiza�on (“DAO”) facili�es.
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There is hope that the CFTC will also provide further guidance rela�ng to its
controversial SEF advisory from September 29, 2021.

Swap Dealers and FCMs

Even though swap dealers (“SDs”) have been subject to CFTC regula�on and
registra�on for over 10 years now, they are s�ll “provisionally” registered. Now
that the CFTC has completed its posi�on limits rules, and specifically with respect
to swaps, it is expected that this “provisional” category will go away in 2023. As
with SEFs, the CFTC will con�nue adjus�ng its rules − e.g., with respect to capital
and risk management over SDs. 

It is also expected that the Na�onal Futures Associa�on (“NFA”) will con�nue with
its enhanced supervisions of SDs and other registered members. The CFTC is also
proposing addi�onal rules on system safeguards and tes�ng for CFTC registrants.

Repor�ng

Even though the CFTC has recently overhauled its repor�ng rule in Parts 43 and 45,
it will con�nue work on many more detailed aspects of these rules, such as
appendices for supplemental repor�ng fields as well as the large trade repor�ng
under Part 17. The CFTC is also working on repor�ng and informa�on requirements
amendments and rules for DCOs.

Crypto Regula�on

The collapse of FTX in the Fall of 2022 has upended Congressional efforts at
proposing the regulatory framework for the digital assets industry. The CFTC is
making an argument that none of the CFTC-regulated FTX en��es (the DCM, the
DCO and a SEF) became insolvent and are not a part of the bankruptcy filing. There
is a concern, however, that neither the CFTC nor the SEC needed any addi�onal
jurisdic�on to prevent the fraud that eventually took down both Alameda and FTX.

Nevertheless, the CFTC con�nues to advocate for an expanded jurisdic�onal reach
over spot and forward commodity markets to have the jurisdic�on to regulate and
police crypto and other digital assets markets. It is likely that there will be a lot of
regulatory ac�vity in 2023 in response to FTX’s collapse.   

Carbon and Climate Change

CFTC’s commissioners have noted on several occasions that the CFTC has a role to
play in policing and regula�ng voluntary and even compliance carbon and other
environmental commodity markets. In 2022, the CFTC had conducted its first
voluntary carbon markets convening and sought comments on the impact of
climate change on U.S. financial markets. 

Customer Protec�on

There are a number of regulatory proposals aimed at the strengthening of
customer protec�on rules applicable to futures, op�ons on futures and swaps
customer accounts. The CFTC is intending to propose rules on investment of
customer funds, cleared swap customer funds, and foreign futures and foreign
op�ons accounts (the § 30.7 accounts), as well as a separate rulemaking on
separate and segregated accounts of futures commission merchants (“FCMs”).



Clearing

The CFTC is required under the Dodd Frank Act of 2010 to periodically review the
markets and determine if addi�onal swap contracts should be designated as
required to be cleared. It is likely that the CFTC will review the list of cleared swaps
in addi�on to the currently cleared interest rate swaps (“IRS”) and credit default
swaps (“CDS”). The CFTC had started that work in 2022 with the LIBOR transi�on
and will be further addressing governance standards of designated clearing
organiza�ons (“DCOs”).  

The CFTC has been working on governance requirements for DCOs and will likely
complete its amendment revisions in 2023. Following CFTC’s revisions to its Part
190 rules in 2021, the CFTC will address recovery and wind-down plans for
systemically important DCOs and other clearing organiza�ons.

It appears at this �me that the CFTC chose not to further address several issues in
implementa�on of ini�al margin requirements for non-cleared swaps (financial end
users, margin affiliates, eligible ini�al margin collateral, etc.), as noted by CFTC
Commissioner Summer Mersinger. 

Investment Management

There is a large body of no-ac�on le�ers, advisories and interpreta�ons rela�ng to
commodity trading advisers (“CTAs”) and commodity pool operators (“CPOs”).
Many of these en��es are also dually registered with the Securi�es and Exchange
Commission (“SEC”). The CFTC intends to amend repor�ng requirements under
Form PF for filers and large hedge fund advisers as well as several regula�ons in its
Part 4 for CTAs and CPOs.

Cross-Border Guidance

It is expected that the CFTC will con�nue work on finalizing its swaps cross-border
regula�ons with respect to repor�ng as well as arrange, nego�ate and execute
provisions and other provisions le� unaddressed in its 2022 cross-border rule.
Further, it likely that the CFTC will address its no-ac�on le�ers rela�ng to Brexit
and mutual recogni�on of en��es located in the UK but transac�ng with U.S.
persons (e.g., exempted SEFs).

Enforcement

The CFTC will con�nue to vigorously police its markets, and it is likely that, as
discussed in connec�on with CFTC’s jurisdic�on over digital assets, enforcement
will focus increasingly on fraud and manipula�on in commodi�es traded in
interstate commerce even if there is no deriva�ve (such as futures or swaps or
op�ons). It is also likely that the CFTC will address greenwashing and fraud in
connec�on with trading environmental commodi�es, such as carbon.  

As in the past, the CFTC will con�nue policing repor�ng and recordkeeping
viola�ons, compliance with SD business conduct requirements, its new posi�on
limits rules, generally fraud and manipula�on, FCPA-type of commodity fraud and
manipula�on, misappropria�on of material non-public informa�on (a.k.a. insider
trading), ac�ng as unregistered en��es (e.g., crypto exchanges or intermediaries),
spoofing, wash trading and other trading viola�ons. 

https://www.cftc.gov/pressroom/speechestestimony/mersingerstatement010923#_ftn1


Administra�ve

There are a number of proposals aimed at streamlining CFTC’s opera�ons as well
as “cleaning up” its duplica�ve or incorrect language in the regula�ons. As part of
this effort, the CFTC will clarify the defini�on of “small en�ty,” update guidance on
ethical standards for CFTC employees and will further implement the Privacy Act of
1974.

 


