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On April 29, 2022, the U.S. Court of Appeals for the Third Circuit granted a pe��on
for permission to appeal in Consumer Financial Protec�on Bureau v. The Na�onal
Collegiate Master Student Loan Trusts filed by defendants The Na�onal Collegiate
Student Loan Trusts (the “Trusts”) and certain interveners in the ac�on.[1] The
Third Circuit agreed to hear two cer�fied ques�ons from the district court in the
appeal: (1) whether, under the Consumer Financial Protec�on Act (“CFPA”), the
Trusts are “covered persons” subject to the CFPB enforcement authority; and (2)
whether, a�er Collins v. Yellen, the CFPB was required to ra�fy the enforcement
ac�on before the three-year statute of limita�ons ran out.[2]

The Third Circuit’s grant of permission to appeal allows the Trusts’ appeal to be
docketed and the issues will be fully briefed over the coming months. The district
court has stayed the CFPB’s enforcement ac�on pending the Third Circuit’s review.
[3]

As discussed in previous ar�cles,[4] the CFPB ini�ated an enforcement ac�on
directly against the Trusts in 2017, alleging that the Trusts had violated the CFPA by
engaging in unfair and decep�ve prac�ces in connec�on with the servicing and
collec�on of student loans. The Trusts and certain interveners in the ac�on filed a
mo�on to dismiss, arguing that the Trusts are not “covered persons” under the
CFPA because they are “passive securi�za�on vehicles that take no ac�on related
to the servicing of student loans or collec�ng debt” and, thus, are not subject to
the CFPB’s enforcement authority.[5] The Trusts further argued that the ac�on was
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un�mely because the CFPB failed to ra�fy the suit before the statute of limita�ons
expired, rendering the ac�on �me-barred.[6]

Judge Stephanos Bibas, a visi�ng judge from the Third Circuit si�ng by designa�on
in the District of Delaware, rejected both arguments and denied the mo�on to
dismiss. On December 23, 2021, the Trusts and certain interveners filed a mo�on
for interlocutory appeal of the district court’s order denying the mo�on to dismiss.
On February 11, 2022, the district court granted the mo�on, ruling that (1) the
ques�ons raised in the Trusts’ mo�on involve “a controlling ques�on of law”; (2)
there is “substan�al ground” for a difference of opinion in the interpreta�on of the
controlling law; and (3) the interlocutory appeal would “advance the ul�mate
termina�on of the li�ga�on.”[7]

As we have previously noted,[8] the district court’s interpreta�on of “covered
person” under the CFPA is noteworthy and creates a new line of poten�al exposure
for en��es, including securi�za�on trusts and other whole loan buyers, that
acquire consumer loans on a servicing-retained basis or enter into servicing
agreements with third-party services ac�ng as independent contractors. If
interlocutory review is granted, the Third Circuit will be the first federal court of
appeals to opine on the scope of the CFPA’s “covered person” defini�on as applied
to securi�za�on trusts, with important implica�ons for any secondary market
purchaser of a loan, including hedge funds and ins�tu�onal investors (e.g., pension
plans), with the possibility that all of them could become subject to the CFPB
supervisory and enforcement jurisdic�on to the extent such en��es purchase
consumer loans.

We will con�nue to monitor this ac�on and others for legal developments under
the CFPA affec�ng the secondary market.
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