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In This Issue ...

It has been great hearing from our colleagues who this week are a�ending the first
Futures Industry Associa�on Law and Compliance annual conference (FIA L&C) in
person in three years in Washington, D.C. While we’re hearing that the panels and
other programs have been as enlightening and compelling as always, we know that
the opportunity to reconnect, face to face, with so many old friends is invaluable.

Today’s Cabinet News and Views touches on one of the key topics at FIA, but next
week’s issue will feature a deeper dive into where things stand at the present �me
and where we think things are going.

What do you think about this week’s topics and Cabinet News and Views in
general? We’d love to hear from you. Just write to us here.

Daniel Meade & Michael Sholem
 Co-Editors, Cabinet News and Views
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Live from FIA L&C: Redefining the Scope of a “Trading Facility”

By Peter Y. Malyshev
Partner | Financial Services

This week, a�endees at the FIA L&C conference are gathered in Washington, D.C.,
for the first �me in three years to discuss several issues with significant poten�al
impact on the markets. One such issue is redefining the concept of the trading
facility for securi�es and deriva�ves. In 2021 and 2022 the U.S. Commodity Futures
Trading Commission ("CFTC") and the U.S. Securi�es and Exchange Commission
("SEC") have taken several regulatory ac�ons that will have significant implica�ons
for commodity traders as well as for the fintech sector.  

First, on September 29, 2021, the CFTC issued an advisory where it significantly
expanded the contours of what was established as a swap execu�on facility ("SEF")
since 2013. Specifically, the CFTC’s advisory stated that an en�ty may need to
register as a SEF when: (1) facilita�ng trading or execu�on of swaps through one-
to-many or bilateral communica�ons; (2) facilita�ng trading or execu�on of swaps
not subject to the trade execu�on requirement under CFTC rules; (3) providing
non-electronic means for the execu�on of swaps; or (4) currently registered with
the CFTC in some other capacity, such as a commodity trading advisor or an
introducing broker, if its facility falls within the SEF defini�on.

Importantly, the advisory implies that pla�orms that provide purely chat
func�onali�es without the mul�-to-mul� execu�on, may nevertheless qualify as
SEFs. As a result, many pla�orms, such as emerging defi facili�es or tradi�onal
communica�on pla�orms may become subject to registra�on and regula�on.

Second, in similar ac�ons, the SEC has proposed Regula�on ATS on January 26,
2022, where it proposed that pla�orms that qualify as communica�on protocol
systems register as exchanges or as broker dealers subject to Regula�on ATS
requirements. If this regula�on becomes law, this rulemaking will significantly
expand the defini�on of “exchange”. Further, on April 6, 2022, the SEC proposed its
regula�ons on Security-Based Swap Execu�on Facili�es ("SB SEFs") where it closely
followed the provisions ar�culated by the CFTC in rela�on to SEFs in its rules and
the advisory.

Further, the European Securi�es and Markets Authority ("ESMA"), the EU’s
securi�es markets regulator, on January 28 published a consulta�on paper (CP) on
what cons�tutes a mul�lateral system also seeking to broaden the scope of
regulated trading venues.

These regulatory ac�ons from the CFTC, the SEC and the ESMA indicate that U.S.
and global regulators are seeking to bring a larger number of unregulated trading,
communica�on and execu�on venues that trade deriva�ves and securi�es into the
regulatory fold. Establishing such broad and flexible parameters for what
cons�tutes a regulated trading pla�orm will par�cularly affect the fintech sector
and the defi pla�orms and those who trade on them.

https://www.cadwalader.com/professionals/peter-malyshev


FCA Announcement on Synthe�c Sterling LIBOR

By Michael Sholem
Partner | Financial Regula�on

On April 25, 2022, the UK Financial Conduct Authority (“FCA”) provided an
important update rela�ng to the future of the London Inter-Bank Offered Rate
(“LIBOR”) benchmark. On its updated Benchmarks Regula�on: our powers, policy
and decision-making webpage, the FCA has set out the steps it intends to take
regarding synthe�c sterling LIBOR.

The FCA will, via a public consulta�on by early Q3 2022, seek views on re�ring both
1-month and 6-month synthe�c sterling LIBOR at the end of 2022. The FCA will
also seek views on when to re�re the 3-month rate.

We consider it likely that the 3-month rate will con�nue, at least in the medium
term as it is the most widely used synthe�c sterling LIBOR rate. It is interes�ng,
however, to note the proac�ve approach the FCA appears to be taking to re�re the
synthe�c rates as soon as possible.

https://www.cadwalader.com/professionals/michael-sholem
https://www.fca.org.uk/markets/transition-libor/benchmarks-regulation-powers-policy-decision-making


CFPB Targets Nonbanks for Supervision

By Mercedes Kelley Tunstall
Partner | Financial Regula�on

The Consumer Financial Protec�on Bureau (“CFPB”) recently announced that it is
going to exercise authority described as “dormant” to supervise nonbanks that are
not otherwise subject to the CFPB’s supervision authority. Since 2011, the CFPB
has limited its supervisory ac�vi�es to banks, so-called “larger par�cipants” in
specific industry sectors such as credit repor�ng, and mortgage and payday
lenders. This expanded supervision authority suggests therefore that the CFPB is
focused upon gaining supervisory access to fintechs that are not involved in
lending and that offer products or services to consumers. Basically, if a company is
considered a “covered person” for purposes of the Consumer Financial Protec�on
Act (the "CFPA", also known as Title X of the Dodd-Frank Act), then the CFPB could
poten�ally claim to have supervisory authority over that company.

This supervisory authority is based upon language in the CFPA that gives the CFPB
supervisory authority when it “has reasonable cause to determine” that a nonbank
“is engaging, or has engaged, in conduct that poses risks to consumers with regard
to the offering or provision of consumer financial products or services.” 12 U.S.C.
5514(a)(1)(C). In 2013, the CFPB promulgated a procedural rule in 12 CFR Part 1091
that defines how the CFPB can use this authority that has lain dormant to date.

The rule provides that when the CFPB seeks to u�lize this authority, it will send a
“No�ce of Reasonable Cause” that lists consumer complaints or other informa�on
the CFPB has obtained that indicate that the nonbank covered person is engaging
in conduct that poses risks to consumers. Companies may ini�ally rebuff the
a�empt at supervision, but the appeal is directed to the CFPB’s own Associate
Director of the Division of Supervision, Enforcement and Fair Lending and then to
the Director of the CFPB, neither of whom is obligated to provide any par�cular
level of impar�al review. Further, while supervision is typically cloaked in
confiden�ality, the CFPB has further amended its procedural rule such that to the
extent the CFPB decides that a par�cular company is righ�ully subject to
supervision under this authority, the Director of the CFPB may choose to publish
informa�on regarding not only that the company is subject to supervision, but also
the reasons why that company appears to be posing risks to consumers.

https://www.cadwalader.com/professionals/mercedes-tunstall
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Trade Associa�ons Raise “Significant Concerns” on Re-Proposed
Guidelines for Access to Federal Reserve Bank Accounts and
Services

By Daniel Meade
Partner | Financial Regula�on

Last week, six bank trade associa�ons, including the Bank Policy Ins�tute and the
American Bankers Associa�on, submi�ed a joint comment le�er on the Federal
Reserve’s re-proposed Guidelines for access to Fed accounts and services that we
previously wrote about in March.  

The re-proposal would establish a three-�er framework for the review process for
different types of ins�tu�ons. Tier 1, the most streamlined, would only be available
to insured depository ins�tu�ons. Tier 2 review would generally be an
intermediate level of review that would apply to eligible ins�tu�ons that are not
federally insured but are subject to pruden�al supervision (by statute or by
commitments) by a federal banking agency and/or the Federal Reserve at the
holding company level of the organiza�on. Tier 3 review would generally be the
strictest level of review applicable to ins�tu�ons that are not federally insured and
not subject to pruden�al supervision.

The trade associa�ons said that they have “significant concerns” on the re-
proposal, no�ng that the re-proposal does not resolve fundamental issues on
possible risks posed by novel charters (e.g., FinTechs and other uninsured bank-like
financial services providers). The le�er reiterates a recommenda�on made by
some of the trade associa�ons in previous proposals that the Fed expressly assess
which novel charters are eligible, as a threshold ma�er, for Fed accounts and
services. 

The le�er recommends two principles that the trade associa�ons believe the Fed
should be guided by in approving applica�ons for Fed accounts and services:

1) The Federal Reserve Board of Governors must be involved in (or at least
have the opportunity to object to) Tier 2 and Tier 3 applica�ons, as possibly
twelve different standards of review by the twelve Federal Reserve Banks
could lead to inconsistent results; and

2) Approved Tier 2 and 3 ins�tu�ons “should be held to the same
supervision and oversight expecta�ons, regardless of the charter type or
business model, to preserve the safety and soundness of the financial system
and compliance with exis�ng laws and regula�ons.” 

Inherent in the joint trade comment le�er seems to be a fairness argument. Most
(if not all) of the members of the six trade associa�ons are Tier 1 ins�tu�ons
subject to supervision and regula�on by the federal banking agencies. The trade
associa�ons are arguing that any ins�tu�on with similar access to a Fed account
ought to have similar supervision.    

https://www.cadwalader.com/professionals/daniel-meade
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In Depth: The EBA Publish Final Dra� RTS Rela�ng to Risk
Reten�on under the EU Securi�sa�on Regula�on

By Michael Sholem
Partner | Financial Regula�on

By David Quirolo
Partner | Capital Markets

On 12 April 2022, the European Banking Authority (the “EBA”) announced the
publica�on of its final dra� Regulatory Technical Standards (“RTS”) specifying the
requirements for originators, sponsors and original lenders in rela�on to risk
reten�on. Regula�on (EU) 2017/2402, as amended (the “Securi�sa�on
Regula�on”), established the requirements concerning the reten�on of a material
net economic interest in securi�sa�ons and empowered the EBA to prepare dra�
RTS in this area. There has been a long wait for these final dra�s, given the EBA
submi�ed an ini�al version to the European Commission in July 2018 (the “2018
RTS”) and then consulted on further changes in June 2021. 

The Final Dra� RTS

The final dra� RTS provide detail on the following aspects of the risk reten�on
requirement:

a. requirements on the modali�es of retaining risk;

b. the measurement of the level of reten�on;

c. the prohibi�on of hedging or selling the retained interest;

d. the condi�ons for reten�on on a consolidated basis;

e. the condi�ons for exemp�ng transac�ons based on a clear, transparent
and accessible index;

f. the modali�es of retaining risk in case of tradi�onal securi�sa�ons of non-
performing exposures; and

g. the impact of fees paid to the retainer on the effec�ve material net
economic interest.

Amendments have been made to the 2018 RTS in order to provide greater
consistency with the mandate as set out in Ar�cle 6 of the Securi�sa�on
Regula�on. The most per�nent changes are:

1. In order to align the provisions of the final dra� RTS more closely with the
mandate in the Securi�sa�on Regula�on, specific cases of exposure to the
credit risk of a securi�sa�on posi�on by credit deriva�ve counterpar�es and
liquidity facility  providers under the previous Ar�cle 2, and condi�ons that
holdings of securi�sa�on posi�ons by subsidiaries in third countries had to
meet under the previous Ar�cle 2 to be considered as not in breach of the

https://www.cadwalader.com/professionals/michael-sholem
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due diligence obliga�ons in Ar�cle 5 of the Securi�sa�on Regula�on, have
been deleted.

2. Amendments have been made to the ini�al disclosure requirements on the
level of the commitment to retain a material net economic interest in the
securi�sa�on (previously Ar�cle 15). Both the Ar�cle and the corresponding
Recital have been deleted, as there is now overlap with the Delegated
Regula�on (EU) 2020/1224 on disclosure under Ar�cle 7 of the Securi�sa�on
Regula�on. The obliga�on on the retainer to make and disclose a
commitment to investors to maintain a material net economic interest in the
securi�sa�on on an ongoing basis has been retained, as this obliga�on is not
included in the Delegated Regula�on.

3. The final dra� RTS provide guidance on the ban on originators cherry-picking
assets, including criteria for determining comparable assets, and on the
focus of the assessment of the relevant na�onal regulator.

New provisions have been included in the final dra� RTS to take into account the
expanded mandate of the EBA on risk reten�on under Ar�cle 6 of Securi�sa�on
Regula�on following amendments made as part of the legisla�ve measures in the
2021 Capital Markets Recovery Package. These include addressing the issues of (i)
the modali�es of risk reten�on in tradi�onal non-performing exposure (“NPE”)
securi�sa�ons, (ii) the impact of fees payable to retainers on the risk reten�on
requirement, (iii) the exper�se of the servicer in NPE securi�sa�ons, (iv)
clarifica�on of the synthe�c excess spread, (v) reten�on in re-securi�sa�ons, and
(vi) own issued debt instruments. The key points include:

1. The final dra� RTS set out how to apply the risk reten�on op�ons on NPE
securi�sa�ons, referencing the net value of non-performing exposures. The
alterna�ve op�ons for retaining a net economic interest (point (a) of Ar�cle
6(3) of the Securi�sa�on Regula�on) should be included in the applica�on of
the net value approach to the securi�sed exposures qualifying as “non-
performing exposures”.

2. The final dra� RTS clarify the requirements for the fees payable to the
retainer to comply with the risk reten�on requirements. The requirements
are not limited purely to NPE securi�sa�ons. The phrase “fees paid to the
retainer” refers to the servicer ac�ng as retainer in both NPE securi�sa�ons
and performing securi�sa�ons, insofar as applicable. The defini�on for
“fees” is “any remunera�on payable to the retainer where the retainer acts
in any addi�onal capacity as service provider to the securi�sa�on”. The term
“impact” is defined as “referring to both the amount and structure of the
fees payable to the retainer where the amount and/or structure of the fees
would undermine the ‘effec�veness’ of the risk reten�on requirement”.
Recital (6) of the final dra� RTS establishes that the retained material net
economic interest should not be priori�sed in terms of cash flows to
preferen�ally benefit from being repaid or amor�sed. Taking into account
the general principle that service providers are usually paid before the
holders of the securi�sa�on posi�ons, the fees payable to the retainer in its
role as the securi�sa�on’s service provider should not be set at an amount
or structured in a way that undermines the retained material net economic
interest. The EBA has also set out criteria in the case of fees which are paid
on a priority basis. The fees must be set on an arm’s-length basis having



regard to comparable transac�ons in the market and the fees must be
structured as considera�on for the relevant service without crea�ng a
preferen�al claim in respect of the cash flows of the securi�sa�on, which
results in decreasing the retained interest. 

3. The final dra� RTS specify standards that the servicer in tradi�onal NPE
securi�sa�ons should meet to show it has the requisite exper�se in the
servicing of non-performing exposures. These standards align with the EBA
guidelines on STS criteria for non-ABCP securi�sa�on.

4. The final dra� RTS recognise synthe�c excess spread (“SES”) as a form of
compliance with the risk reten�on requirement by the originator of a
synthe�c securi�sa�on provided it is subject to a capital requirement under
the applicable pruden�al regula�on. Ar�cle 6(1) of the Securi�sa�on
Regula�on requires that any form of reten�on is measured at origina�on and
retained on an ongoing basis therea�er. The exposure value of the SES
should be treated as retained net economic interest and therefore the
corresponding part of the net economic interest provided through the
exposure value of the SES needs to be determined at origina�on and the
commitment of SES has to be maintained on an ongoing basis.

5. As a general rule, re-securi�sa�ons are prohibited by the Securi�sa�on
Regula�on. Competent authori�es may, however, authorise these
transac�ons on a case-by-case basis. The final dra� RTS give clarity on how
the risk reten�on requirement applies in rela�on to these transac�ons and
how this risk reten�on must be met separately for each of the securi�sa�on
and re-securi�sa�on transac�ons. Importantly, the final dra� RTS recognise
an excep�on to this requirement. Where the originator ac�ng as the retainer
in the first securi�sa�on(s) securi�ses exposures or posi�ons retained in
excess of the minimum net economic interest and no other exposures or
posi�ons are added to the pool of the re-securi�sa�on, the reten�on for the
first transac�on should be considered sufficient.

6. The final dra� RTS do not set out any further risk reten�on requirements for
the securi�sa�on of own liabili�es, since the EBA consider the exis�ng
requirements and guidance to be sufficient. Sell-side par�es of a
securi�sa�on are also the debtors of the securi�sed own liabili�es.
Therefore a reten�on of a net economic interest in the securi�sa�on would
not add to the sell-side par�es' incen�ve to remain solvent and avoid a
default on their liabili�es.

In addi�on, the final RTS include technical changes made to the 2018 RTS. Two of
these changes may be of par�cular interest to market par�cipants:

1. The final dra� RTS now provide an exhaus�ve list of excep�onal
circumstances under which a change of risk reten�on holder is permi�ed
(such a change is generally prohibited by Ar�cle 6 of the Securi�sa�on
Regula�on). Accordingly, the prohibi�on on the transfer of the retained
economic interest will not apply: (a) in the event of the insolvency of the
retainer; (b) when the retainer is, for legal reasons beyond its control and
beyond the control of its shareholders, unable to con�nue ac�ng in that
capacity; or (c) in the case of reten�on on a consolidated basis in accordance
with Ar�cle 14 [of the final dra� RTS]1.



2. The Securi�sa�on Regula�on defini�on of originator specifies that an en�ty
shall not, for the purposes of risk reten�on, be considered to be an
originator where it has been established or operates for the “sole purpose”
of securi�sing exposures. Ar�cle 2(7) of the final RTS has been amended
from the 2018 RTS to modify the factors that should be should be taken into
account when assessing whether such an en�ty meets the sole purpose test.

Next Steps

If endorsed by the European Commission, the final dra� RTS will be subject to
scru�ny by the European Parliament and Council before the finalised text can be
published in the Official Journal of the EU and enter into force on the twen�eth
day therea�er. It may be subject to further amendment before it is finalised and
enters into force, although this is thought to be unlikely given the extended
dra�ing process.

The UK Posi�on 

Following its exit from the EU and the end of the Brexit transi�on period at the end
of 2020, the UK has applied the “onshored” version of the Securi�sa�on
Regula�on, which includes the same mandate in Ar�cle 6 for the development of
technical standards on the risk reten�on requirement. The UK has previously
announced that it will put forward its own technical standards in this area, in
accordance with that mandate in the UK Securi�sa�on Regula�on. It is unclear
when these standards will be announced, and the degree to which there will be
divergence between the UK standards and the RTS developed in the EU.

1 This refers to a scenario where a reten�on interest was held within a consolidated group and the reten�on
interest is to be transferred to an affiliate to ensure that the reten�on is retained within that group.



Welcoming Peter Malyshev and Mercedes Kelley Tunstall

Cadwalader welcomes the arrival of CFTC Regulatory Partner Peter Y. Malyshev and
Fintech and Consumer Financial Services Partner Mercedes Kelley Tunstall, who
join Cadwalader's Financial Services Group in Washington, D.C. 

Peter focuses his prac�ce on regulatory, compliance and transac�onal ma�ers
rela�ng to commodi�es, deriva�ves and securi�es products regulated by the CFTC
and the SEC. For over 25 years, Peter has assisted clients in the United States and
overseas on numerous transac�ons involving over-the-counter and exchange-
traded deriva�ves products in almost every asset class and market, such as:
banking, financial ins�tu�ons and insurance; agriculture, energy, mining and
emissions; transporta�on and infrastructure; interest rates and credit default
swaps; foreign exchange, digital assets and fintech; precious metals; and securi�es.

Mercedes regularly counsels banks, lenders, payments companies, digital asset
companies and fintechs regarding federal banking regulators and compliance with
laws and industry standards. She also defends clients against enforcement ac�ons
taken by these regulators, including the CFPB. As a former FTC lawyer and bank in-
house counsel, she also draws on her experience to work with companies in a wide
variety of industries, including the burgeoning Web3 and metaverse spaces, on
adver�sing law, privacy and cybersecurity issues, as well as to represent clients in
FTC and Na�onal Adver�sing Division defense. 

Read more about Peter here and Mercedes here. 
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