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The primary purpose of a capital call facility is to provide bridge financing to a fund borrower
that may be drawn upon, in lieu of calling capital, to make investments in accordance with the
fund’s business purpose. In addition to providing a fund borrower with a readily available
source of credit to quickly fund investments, a capital call facility also provides a fund borrower
with the ability to leverage the fees and expenses of the partnership. In particular, many fund
borrowers will look to the credit facility to finance the payment of management fees by the
limited partners to the investment manager. It is therefore important for lender’s counsel to
confirm that the fund borrower’s limited partnership agreement (a) authorizes the fund borrower
to incur indebtedness for the payment of management fees and (b) doesn’t contain
management fee overcall limitations. Lender’s counsel should also confirm with the lender that
the credit facility use of proceeds contemplates the financing of management fees and the
credit agreement appropriately reflects and permits the credit extensions to be used to finance
management fees of the partnership.

A management fee is typically an annual fee that the partners of the fund borrower
contractually agree to pay as compensation to the management company for managing the
business affairs of the partnership. The services rendered by the management company for the
partnership commonly include evaluating potential portfolio investment opportunities, providing
investment advisory services, and managing the day-to-day activities of the fund. The
management fee covers the cost of these services, the operating expenses, and employee
salaries of the partnership. In addition, the management fee may be structured to provide
additional monetary benefits to the fund manager based on achieving certain performance
milestones and economic returns. The amount of the management fee payable by an investor
is often determined by multiplying a percentage times such investor’s capital commitment. The
management fee is usually payable by the partners on a quarterly basis. We typically see
management fees between 2 - 3% of total capital commitments. Management fees are not an
insignificant cost for many funds and therefore a fund borrower may contemplate using a
capital call facility to finance its management fees. If so, it is always preferable to raise such
potential usage with a prospective lender as part of the due diligence phase to confirm interests
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are aligned on this point and that the capital call facility use of proceeds covenant is drafted
appropriately to permit the financing of partnership fees and expenses, including the
management fees of the partnership. Unlike other fees and expenses incurred by the
partnership, there may not be clear language in the fund borrower’s limited partnership
agreement that would permit the fund borrower to incur indebtedness for financing
management fees. If so, the fund manager should discuss with fund borrower’s counsel during
the fund formation process the inclusion of specific references to management fees in the
indebtedness section of the limited partnership agreement. In addition, both parties should be
mindful of any management fee overcall limitations requested by the fund partners which could
hinder a fund borrower’s ability to access the credit facility to leverage the management fees.

A capital call facility that contemplates a use a proceeds to fund management fees is a useful
feature for both a fund borrower and a lender. Both parties interests are aligned in making sure
the fund performs as expected and is efficiently managed whether it is calling capital to make
investments in accordance with the limited partnership agreement or paying fees and expenses
to vendors or management fees to the investment manager. A lender is incentivized from a
relationship and credit standpoint to support the fund borrower’s business objectives and in
achieving these goals to ensure a predictable and reliable source of repayment from a vetted
borrowing base. Compared to the dollar amounts called for investment purposes, management
fee dollar amounts are relatively small and have a built in mitigating cap. A typical use of
proceeds provision in a credit agreement for a capital call facility may include one or more
general categories of permitted uses such as for working capital purposes or to fund the
general business purposes of a fund borrower only as expressly permitted under the fund
borrower’s limited partnership agreement or for which a capital call may be made to fund the
repayment of credit extensions. A fund borrower’s financing of fees and expenses, including
the payment of management fees, would be captured under the foregoing categories so long
as the limited partnership agreement permitted such financing. To avoid any uncertainty, a
limited partnership agreement should specifically authorize a fund to incur indebtedness for
borrowed money to finance fees and expenses including management fees of the partnership.
A typical lender friendly limited partnership agreement formulation would be as follows:

“The partnership may incur indebtedness for borrowed money but only to the extent such
indebtedness is used to fund an Investment or pay Partnership Expenses pending receipt of
Capital Contributions from the Partners pursuant to a Capital Call Notice”

Although not specifically mentioned in the indebtedness section, in the above example but
commonly found in limited partnership agreements, the definition of “Partnership Expenses” will
include a broad category referencing all fees, costs, and expenses of the partnership and in
many cases explicitly include management fees. Lender’s counsel must therefore provide a
careful and thorough review of the limited partnership agreement to (a) confirm that the fund
borrower is authorized to incur indebtedness to finance its management fees and (b) determine
if there are any overcall limitations with respect to management fees.

A diligent and thorough review of a limited partnership agreement to determine the overcall
rights and any restrictions thereto must be performed by performed by lender’s counsel and
discussed upfront with any lender considering a potential capital call facility. When a limited
partner fails to fund a capital call, a general partner has a number of actions that it may take in
accordance with the limited partnership agreement to remedy the capital shortfall caused by the



defaulting limited partner. One of the remedial actions available to the general partner is to
issue another capital call or to “overcall” additional capital from the non-defaulting limited
partners to cover the capital shortfall of the defaulting partner. The general partner’s ability to
utilize an overcall to make up for capital call shortfalls ensures that the fund will continue to
operate and make investments in the ordinary course, including servicing any debt obligations
owing to a lender. However, if a limited partnership agreement or side letter contains overcall
limitations, the effectiveness of the general partner’s ability to overcall from the non-defaulting
partners may be insufficient to make up for any shortfall. As we have previously reported, the
occurrence of overcall limitations in limited partnership agreements is meaningful and must be
discussed as a credit exception during any underwriting of a capital call facility. The most
common forms of overcall limitations are (a) placing limits on the dollar amount that a general
partner can overcall from non-defaulting partners as a percentage of such partners original
capital call, (b) concentration investment linked overcall limitations that cap a non-defaulting
partner’s obligation to fund an overcall in excess of the investment concentration limit set forth
in the limited partnership agreement, and (c) management fee overcall limitations which prohibit
the general partner from overcalling the defaulting partners unpaid portion of the management
fees. We have recently seen an increasing number of limited partnership agreements contain a
prohibition on overcalling for management fee. A common management fee overcall
formulation is:

“A General Partner may issue additional Capital Call Notices to each Non-Defaulting Limited
Partner to make a contribution equal to such Non-Defaulting Partner’s pro-rata portion of the
Defaulting Partner’s unfunded Capital Contribution; provided that no Limited Partner will be
required to make a Capital Contribution with respect to a Defaulting Partner’s share of the
Management Fee”

It seems reasonable from a limited partner’s perspective to not have to pay the management
fee of another limited partner as there is no corresponding economic benefit to the non-
defaulting partner. However, for a capital call lender, that would otherwise have a use of
proceeds section that permits borrowings to pay management fees, the expectation is that the
management fees would treated similarly to the true up called for the investment and that any
management fee overcall limitation would not extend to a capital call to repay borrowings. If the
fund borrower and lender are unable to agree on alternatives that would mitigate the lender’s
credit risk, lenders will be reluctant to lend into this type of situation and will prohibit the use of
loan proceeds to fund management fees. A few alternatives that we have seen in the market
include (a) a specific exception to the complete non-overcall for management fees that the non-
defaulting partners shall remain absolutely and unconditionally obligated to fund capital
contributions called for the for the purpose of repaying any indebtedness for borrowed money
used to fund management fees, (b) shorter clean down periods, (c) providing a cap on the
amounts available to be advance for management fees, and (d) requiring that the investment
manager promptly return to the lender or the fund borrower any defaulting partner’s pro-rata
share of the management fees. With management fee overcall limitations increasing in the
market, it would be advantageous for both the sponsor and lender that anticipate the proceeds
of the capital call facility to be used in part to finance management fees to confirm early on in
their discussions that the limited partnership agreement will provide for an acceptable
alternative to any such overcall limitations.



