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Welcome and Introduc�on from the Global Head of Real Estate

By William P. McInerney
Partner | Real Estate

We are proud to introduce the first issue of Cadwalader's REF News and Views.

The newsle�er, to be published on a monthly basis, will comprise news and
commentary around legal ma�ers concerning mortgage finance, mezzanine
finance, loan sales and construc�on finance -- cri�cally important areas for
par�cipants in real estate and real estate finance and the cornerstones of
Cadwalader's global Real Estate Group prac�ce.

A special men�on in our first issue goes to my fellow partner, Duncan Hubbard,
and his team in London. Duncan’s prac�ce focuses on advising financial
ins�tu�ons, investment funds and alterna�ve lenders on real estate and structured
finance transac�ons throughout the capital stack, as well as loan and por�olio
purchase and sale transac�ons. He advises clients throughout the UK, Con�nental
Europe and the United States and has consistently acted as lead counsel on some
of the largest loan por�olio trades between UK clearing banks and insurance
companies.

Over the coming months, we hope that, with our excep�onal thought leaders in
the U.S. and London, we will be able to provide you with �mely and important
insight into new developments in real estate finance. And as REF News and Views
evolves in the months to come, we plan to be as interac�ve as possible with our
readership, seeking out your feedback as we make this new monthly newsle�er a
valuable addi�on to your review of the industry.

https://www.cadwalader.com/professionals/william-mcinerney


Current Trends and Issues Arising in U.S. Real Estate Transac�ons

By Steven M. Herman
Partner | Real Estate

This sec�on of REF News and Views will be an ongoing component of this
publica�on and will highlight (as its �tle indicates) current trends and issues in U.S.
real estate finance transac�ons. Generally, we will endeavor to iden�fy issues of
nego�a�on between lenders and borrowers that have become commonplace and
trends we are seeing in the structure and documenta�on of U.S. real estate finance
transac�ons.

In this issue, we would like to highlight the ever-increasing focus of par�es on the
eventual phase-out of LIBOR as the benchmark index in finance transac�ons. As
you are likely aware, LIBOR is scheduled to be phased out at the end of 2021.
Cadwalader is especially posi�oned to provide guidance and insight into this
seismic shi� in the finance landscape as we are the firm that has been tapped by
the Federal Reserve Board and the New York Fed to sit on the Alterna�ve
Reference Rates Commi�ee or ARRC. ARRC is a group of private-market
par�cipants convened by the Federal Reserve Board and the New York Fed to
ensure a successful transac�on from U.S. dollar LIBOR to a more robust reference
rate, the Secured Overnight Financing Rate (SOFR).

Recently, ARRC published recommended fallback language for syndicated loans
that proposes industry-wide language for inclusion in loan documenta�on which
addresses the transi�on from LIBOR to SOFR and the mul�tude of “unknowns”
which may accompany such transi�on. Again, as Cadwalader dra�ed this language,
we are uniquely suited to counsel clients on its intricacies.

While the implementa�on of the transi�on from LIBOR to SOFR is a work-in-
progress, we con�nue to see a heightened focus by borrowers and their counsel on
the manner in which loan documenta�on addresses this eventuality. Many
ins�tu�ons con�nue to resist extensive nego�a�on of those provisions. This factor
is mainly due to the fact that many ins�tu�ons are working internally to determine
how they want to address this ma�er across their ins�tu�on.

While we con�nue to see heavy nego�a�on of these provisions, as ARRC and the
Fed refine the landscape of what the transi�on will look like, we an�cipate further
clarity and uniform implementa�on across ins�tu�ons.

Over the course of future issues of REF News and Views, we will indubitably revisit
this issue as it will con�nue to be in the forefront of loan nego�a�on and
documenta�on.

https://www.cadwalader.com/professionals/steven-herman


Market Views: Are U.S. Deal Terms Filtering into the European
Real Estate Market?

By Duncan Hubbard
Partner | Real Estate

Senior finance documenta�on is increasingly reflec�ng the demand from
interna�onal private equity funds for so�ening of covenants in return for more
corpora�sed lending terms.  This trend is resul�ng in the following:

the emergence of increasingly looser financial covenants/cov-loose on the
basis of  “bad-boy” guarantees being provided by Sponsors (essen�ally
guarantees from the Sponsor against certain bad behaviours such as
fraud/misconduct);

covenant levels are set with ample headroom – most likely due to the fact
that current deals are on slightly lower leverage ra�os;

alterna�ves to cash trap or cash sweep (e.g., rather than having a cash trap,
sponsors are seeking this to be replaced with a distribu�on blocker instead,
the reason being they will need to use the cash on the property); and

portability clauses with respect to change of control – certain sponsors in
par�cular are demanding this so that any subsequent sale, provided the
buyer and asset manager meets certain pre-agreed criteria, would not
trigger change of control.

These deal terms are tradi�onally more common in the leveraged finance market. 
Real estate financing transac�ons are tradi�onally slow to adopt the trends
developed in the leveraged finance space due to the fact that the lender’s primary
route to recourse (i.e., the property) very heavily relies on the underlying value of
the property, whereas leveraged finance places very different emphasis on many
other factors, such as cash flows, quality of management, the business as a going
concern, and its outlook, etc.  However, we have seen the emergence of lighter
covenants and more sponsor-friendly deal terms of late, which may be driven in
part by the presence of U.S. debt funds that are ac�ve in the European market and
therefore increasingly ques�oning the entrenched European market posi�ons, and
in part rela�ng to the large supply of capital.  The resurgence of CMBS in Europe
has also assisted this trend, as sponsors ask lenders to give up certain maintenance
covenants for transac�ons that are to be included in CMBS por�olios.

https://www.cadwalader.com/professionals/duncan-hubbard


Changes to the UK’s Regime for Taxing Gains on Real Estate: Does
This Affect Your Real Estate Fund?

By Adam Blakemore
Partner | Tax

By Catherine Richardson
Associate | Tax

With effect from 6 April 2019, non-UK residents will become subject to tax on
chargeable gains arising from the disposal of all UK land, including commercial and
residen�al real estate (the “NRCGT Regime”).

Prior to the introduc�on of the NRCGT Regime, gains on UK real estate by non-UK
residents were generally not liable to UK taxa�on, although this posi�on was being
gradually eroded by various pieces of legisla�on targeted at specific circumstances.
The NRCGT Regime will go a long way to achieving the government’s stated
inten�on of levelling the playing field between domes�c and overseas investors in
UK real estate, as well as between gains in respect of both commercial and
residen�al property, with the resul�ng tax considera�ons becoming a new reality
for many non-UK investors.

The new regime taxes both direct and indirect disposals by non-UK residents of UK
real estate, whether residen�al or commercial. Under the NRCGT Regime, non-UK
residents will be subject to tax on all gains realised on their UK real estate assets,
subject to various exemp�ons and reliefs. In addi�on, certain aspects of the NRCGT
are intended to minimise the impact of the poten�al changes at the investor level,
including the op�on for collec�ve investment vehicles (“CIVs”) to elect to be
treated as transparent or exempt. Par�cular considera�on should be given to
whether the CIV is eligible to make these elec�ons and the �ming for doing so.

Given the complexity of the legisla�on and the fact that the NRCGT Regime
introduces a significant change to the scope of the taxa�on of UK real estate, it is
important to examine current investment and holding structures so as to
understand the impact of the NRCGT Regime and the consequences of any
restructuring.

Previous Regime

Owing to the territorial limits of the taxa�on of UK real estate, non-UK residents
have generally been outside the scope of UK taxa�on in respect of income and
gains derived from UK real estate. This regime had helped establish UK real estate
as an a�rac�ve asset class and facilitated the establishment of tax-neutral
structures for inward investment, especially when compared with the posi�on of
other jurisdic�ons.

However, in recent years, legisla�on targeted at specific holders of UK real estate
has been introduced to remove some of the dis�nc�ons between the taxa�on of
residents and non-residents and dis�nc�ons between the taxa�on of residen�al
and commercial real estate. For example, a non-resident company carrying on a

https://www.cadwalader.com/professionals/adam-blakemore
https://www.cadwalader.com/professionals/catherine-richardson


trade in the UK through a UK permanent establishment is chargeable to UK
corpora�on tax on profits a�ributable to that permanent establishment, wherever
such profits arise. In addi�on, changes were introduced in 2016 to bring gains
realised by non-UK residents on the disposal of UK land or property that derives at
least 50% of its value from UK land within the charge to UK taxa�on.

NRCGT Regime

With effect from 6 April 2019 non-UK residents will be subject to tax on gains
realised on their UK real estate assets. The NRCGT Regime taxes direct disposals as
well as indirect disposals of UK real estate and includes disposals in the course of
an investment ac�vity. Set out below is a high-level overview of some of the key
features of the NRCGT Regime.

What are “Indirect Disposals”?

For the purposes of the NRCGT Regime, indirect disposals are the sale of interests
in “property-rich” vehicles by a person who has a substan�al indirect interest in the
UK land. A vehicle is “property rich” for these purposes if it derives at least 75% of
its value from UK real estate. Broadly, a person will have a “substan�al indirect
interest” where they have held a 25% investment in that property-rich vehicle.
These provisions are subject to a two-year holding period, and interests can be
aggregated with interests held by related par�es. The applica�on of this 25%
threshold to investors in CIVs is considered further below.

Exemp�ons and Reliefs

Non-residents should consider the availability of exis�ng exemp�ons and reliefs
that are available to resident investors for the purposes of determining chargeable
gains. Broadly, investors that are exempt from chargeable gains (such as overseas
pension schemes and sovereign wealth funds) should con�nue to be exempt under
the NRCGT Regime.

The NRCGT Regime includes a “trading” exemp�on which applies to indirect
disposals (including disposals by non-corporate shareholders) of interests in
companies with real estate-heavy trades. This exemp�on applies if it would be
reasonable to conclude that (so far as the market value of the company’s assets
derives, directly or indirectly from UK real estate) all of the interests in UK land are
used for a trading ac�vity, or all of the interest in the UK land would be used for
that trading ac�vity if any UK land assets used for non-trading (investment)
purposes is no greater than 10% of the market value of the UK land held by the
Company for trading purposes.

The current “substan�al shareholdings exemp�on” (“SSE”) for trading companies
also con�nues to be available in the context of indirect disposals. The SSE
exemp�on may be preferred to the “trading” exemp�on on the basis that the non-
trading ac�vi�es test in the SSE uses a 20% threshold to determine whether or not
the trading requirement is met. However, the “trading” exemp�on should prove to
be available to a wider class of investors, including non-corporate shareholders
such as individuals and unit trusts.

Further, where a property-rich company is owned by an appropriate propor�on
(80%) of “qualifying ins�tu�onal investors” (including pension funds, chari�es and



sovereign wealth funds) for SSE purposes the trading requirement is dropped
altogether.

Double tax trea�es

The UK-Luxembourg double tax treaty currently prevents the UK from taxing gains
on disposals by Luxembourg residents of interests in UK “property-rich” vehicles.
This posi�on will con�nue to preserve the current taxa�on treatment for these
vehicles under the NRCGT Regime. However, the UK is in the process of
renego�a�ng the real estate-related provisions in the Luxembourg treaty, so the
protec�on may not be available in the future. The NRCGT Regime also contains
an�-forestalling provisions to prevent new structures being established in
Luxembourg in order to take advantage of this protec�on.

Rebasing

The NRCGT Regime provides for the rebasing of assets held on 5 April 2019 that
have not come into charge before April 2019. Alterna�vely, an elec�on can be
made for calcula�ng a chargeable gain in accordance with the usual rules, where
this produces a beneficial result, although there are limita�ons around this
producing a loss.

Collec�ve Investment Vehicles (“CIVs”)

Non-UK investors in CIVs that are not partnerships would otherwise be treated as if
they owned shares in a company and could therefore be within the charge to UK
tax on any gains realised on a disposal of their CIV interests. Non-UK investors in
CIVs that are partnerships may be within the charge to tax on gains realised on
disposals of underlying UK land.

The NRCGT Regime provides CIVs with the op�on to make certain elec�ons so as to
reduce the poten�al for double taxa�on of the fund and investors. Owing to the
importance of “tax neutrality” for investors (such as pension funds and other
exempt ins�tu�onal investors) in these structures, this is an important feature of
the NRCGT Regime and a welcome concession from the UK Government.

The 25% ownership requirement for the purposes of the applica�on of the NRCGT
Regime to indirect disposals will not apply to investors in CIVs (whether that CIV is
a partnership or not), investors in companies that derive more than 50% of their
value from one or more CIVs, or disposals by CIVs themselves or by companies in
their ownership. However, the 25% ownership requirement will apply to investors
in CIVs that were marketed on the basis that no more than 40% of the CIV’s market
value will be derived from interests in UK land or UK property-rich companies.

A CIV can elect to be regarded as either “transparent” or “exempt”.

A CIV which is transparent for tax purposes (for example, a Jersey property unit
trust (“JPUT”)) can elect to be transparent for the purposes of the NRCGT Regime.
By making a transparency elec�on, the CIV will be treated as a partnership for the
purposes of chargeable gains calcula�ons. In par�cular, the CIV will not itself be
subject to tax but UK and non-UK resident investors will be subject to tax on any
gains realised on a disposal of the underlying assets.



The availability of this elec�on is expected to result in JPUTs con�nuing to be an
integral part of real estate structures in respect of UK land. From a compliance
perspec�ve, transparency elec�ons are irrevocable and must be made within one
year of the vehicle acquiring UK property. Exis�ng CIVs have un�l April 2020 to
make a transparency elec�on, subject to the consent of all unitholders.

Alterna�vely, in certain circumstances, a CIV can make an exemp�on elec�on. A
CIV will be eligible to make an exemp�on elec�on where it is a property-rich en�ty
and meets one of a number of ownership condi�ons (by reference to being widely
marketed, or for non-close en��es, the ordinary share capital is traded on a
recognised stock exchange or 75% of the CIV’s value would be returned to
investors on a winding up).

The effect of making an exemp�on elec�on is that while the CIV (and any other
elected en��es) remain persons no�onally chargeable to tax on gains, they will be
exempt from tax on direct and indirect disposals of UK land. UK resident and non-
UK resident investors will instead be subject to tax on any gains realised on a
disposal of their interest in the CIV. Unlike the transparency elec�on, the
exemp�on elec�on can be revoked. In addi�on, CIVs making an exemp�on elec�on
will have certain repor�ng obliga�ons to HMRC (such as providing details of the
CIV’s investors and their tax status together with the value of any disposals the
investors made in the relevant period). However, HMRC acknowledges that some
funds may either not hold this informa�on or be permi�ed under the terms of the
CIV’s cons�tu�on to disclose these details.

Non-UK investors should be aware that they may have UK tax filing obliga�ons as a
result of such elec�ons being made. The prac�cal impact of this posi�on may be
so�ened in the future, as HMRC is considering new rules that would allow funds to
file returns and pay tax on behalf of their investors.

 



The New CGT Regime: What Is the Impact for Lenders and
Borrower/Sponsors?

By Livia Li
Associate | Real Estate

The new CGT regime seeks to level the playing field between domes�c and
overseas investors in UK real estate, with CGT being applicable to non-resident
investors going forward, unless they fit within specific exemp�on/elec�on
categories.

Impact on investors
 

With respect to exis�ng investors, there are certain transparency and exemp�on
op�ons available for certain qualifying co-investment vehicles. Provided that the
investment vehicles are eligible to make these elec�ons or apply for these
exemp�ons in �me, these investors can ensure the CGT applica�on remains
substan�ally the same as before. Therefore, it is important to be prepared for
these changes and it may be worth examining your current investment/holding
structure to ensure you’re ready for these new changes.

Where the investment vehicle does not qualify for any elec�ons and/or
exemp�ons, any capital gains assessed on disposal will be made with reference to
the value of the property as at 31 March 2019, meaning that all capital gains
accrued prior to that date are effec�vely grandfathered. In determining the rebase
value, HMRC allows investors to rely on the value on the investor’s balance sheet,
but investors may nevertheless want to conduct a full valua�on which adheres to
the Royal Ins�tu�on of Chartered Surveyor's Valua�on Professional Standards (also
known as a “red book” valua�on).

Investors who hold real estate for trading purposes (e.g., those inves�ng in hotels,
the restaurant business) may con�nue to rely on the trading exemp�on that was
previously available. This trading exemp�on has many rules and complexi�es and
so care should be taken in making the assessment and professional advice should
be obtained. 

Impact on lenders
 

As a result of the changes to this regime, you may find that many of your clients
are looking to make elec�ons, or perhaps even adjust their holding structure
(whether exis�ng structures or new structures going forward) with respect to their
UK real estate holdings. Depending on the security structure of your loans,
amendments may be required to accommodate these changes. For example, with
the UK Government intending to renego�ate the double tax treaty with
Luxembourg and also the introduc�on of an�-forestalling rules, one consequence
may be that the Luxembourg holding en�ty may fall out of favour in the future, and
sponsors may prefer se�ng up new holding en��es in other jurisdic�ons. The
NRCGT an�-avoidance provisions will also need to be considered in rela�on to any
proposed restructuring.

https://www.cadwalader.com/professionals/livia-li


In addi�on, where investors are not able to benefit from exemp�ons and a CGT
liability arises on the sale of the UK real estate, considera�on may need to be given
to how such a CGT liability will be accounted for in current structures or would be
accounted for in new structures. This will be par�cularly important in enforcement
scenarios. Where HMRC ranks as an unsecured creditor, considera�on should be
given to the contractual protec�ons afforded to investors.  



Real Estate Events

Main Events

Sept. 4-6, 2019  
CMBA Western States CREF 2019

 Loca�on: Las Vegas
 Organizer: CMBA

Jan. 13-15, 2020  
CREFC January Conference 2020

 Loca�on: Miami
 Organizer: CREFC

Feb. 9-12, 2020  
CREF/Mul�family Housing Conven�on & Expo

 Loca�on: San Diego
 Organizer: MBA

June 8-10, 2020  
CREFC Annual Conference 2020

 Loca�on: New York
 Organizer: CREFC

Events in the U.S.

June 25, 2019  
Argus Enterprise Overview

 Loca�on: Boston
 Organizer: CREFC

Sept. 5-6, 2019  
Real Estate CFO & COO Forum East

 Loca�on: New York
 Organizer: IMN

Sept. 9-10, 2019  
Middle-Market Mul�family Forum Mid-Atlan�c

 Loca�on: Washington
 Organizer: IMN

Sept. 12-13, 2019  
Bank Special Assets & Credit Officer's Forum

 Loca�on: Chicago
 Organizer: IMN

Sept. 23-24, 2019  Real Estate Private Equity Forum on Land & Homebldg.
 Loca�on: Las Vegas

 Organizer: IMN

http://wscref.com/
https://www.crefc.org/CREFC/Events/Event_Display.aspx?WebsiteKey=148a29c3-4a5a-4a0d-98a7-70be1a37d5a7&hkey=6aaad672-e574-41eb-b66e-739986bd33e4&EventKey=JAN_20
https://www.mba.org/store/events/conferences-and-conventions/cref/multifamily-housing-convention-and-expo-x249072
https://www.crefc.org/CREFC/Events/Event_Display.aspx?WebsiteKey=148a29c3-4a5a-4a0d-98a7-70be1a37d5a7&hkey=6aaad672-e574-41eb-b66e-739986bd33e4&EventKey=JUN_20
https://www.crefc.org/CREFC/Events/Event_Display.aspx?WebsiteKey=148a29c3-4a5a-4a0d-98a7-70be1a37d5a7&hkey=6aaad672-e574-41eb-b66e-739986bd33e4&EventKey=MA_Y062519
https://www.imn.org/real-estate/conference/CFO-COO-East-2019/
https://www.imn.org/real-estate/conference/Multifamily-Forum-Mid-Atlantic-2019/
https://www.imn.org/real-estate/conference/Bank-Special-Assets-Midwest-2019/
https://www.imn.org/real-estate/conference/Real-Estate-Private-Equity-Land-Homebuilding-West-2019/


Oct. 10, 2019  
CRE CLO 2019

 Loca�on: New York
 Organizer: CREFC

Oct. 15, 2019  
CMF: Overview of CMF Insurance Compliance 2019

 Loca�on: webinar
 Organizer: MBA

Oct. 16-17, 2019  
Middle-Market Mul�family Forum Midwest

 Loca�on: Chicago
 Organizer: IMN

Oct. 23-25, 2019  
Fall Conference

 Loca�on: San Diego
 Organizer: Trigild

Nov. 7, 2019  
Real Estate Mezzanine & High-Yield Debt Forum

 Loca�on: New York
 Organizer: IMN

Nov. 18-19, 2019  
Middle-Market Mul�family Forum Southeast

 Loca�on: Atlanta
 Organizer: IMN

Dec. 4-6, 2019  
Single Family Rental Forum West

 Loca�on: Sco�sdale, Ariz.
 Organizer: IMN

Jan. 21-23, 2020  
NMHC Annual Mee�ng

 Loca�on: San Diego
 Organizer: NMHC

Events in Europe

   

July 1-3, 2019  
Execu�ve Educa�on Program

 Loca�on: London
 Organizer: CREFC Europe

Nov. 20-21, 2019  Autumn Conference 2019
 Loca�on: London

 Organizer: CREFC Europe

http://www.crefc.org/creclo2019/
https://www.mba.org/store/events/webinar/cmf-overview-of-cmf-insurance-compliance-2019
https://www.imn.org/real-estate/conference/Multifamily-Midwest-2019/
http://www.trigild.com/who-we-are/trigild-conferences/
https://www.imn.org/real-estate/conference/Real-Estate-Mezzanine-Financing-2019/
https://www.imn.org/real-estate/conference/4th-Annual-MiddleMarket-Multifamily-Forum-Southeast/
https://www.imn.org/real-estate/conference/Single-Family-Rental-Forum-West/
https://www.nmhc.org/meetings/calendar/2020-nmhc-annual-meeting/
http://www.crefceurope.org/event/executive-education-programme-july-2019/
http://www.crefceurope.org/event/autumn-conference-save-the-date/

