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IN SUMMARY

This article discusses the history and use of specialised multi-district litigation (MDL) pretrial 
procedures in US private antitrust litigation. The article also discusses potential challenges to 
the administration of MDLs involving monopolisation claims. Finally, the article summarises 
recent developments and proposals to modify the statutory framework for MDLs.

DISCUSSION POINTS

• Pretrial consolidation of related private antitrust proceedings into a single MDL court 
is a well-established procedure in the United States

• The cost and eJciency of an MDL proceeding can sometimes come at the expense 
of the court’s attention to the details of individual litigation cases

• MDLs involving monopoly allegations are relatively rare and pose eJciency and other 
challenges to litigants in the proceedings

REFERENCED IN THIS ARTICLE

• Vudicial Panel for Multidistrict Litigation

• The State Antitrust Enforcement 3enue Act

• Home Depot USA, Inc v Lafarge N Am, Inc, 59 F.4th 55 (Id Cir. 202I)

• Proposed Rule 16.1, Federal Rules of Civil Procedure

INTRODUCTION

The Clayton Act is designed to encourage private enforcement of the US federal antitrust 
laws, enabling a private plaintiff to recover three times its actual damages for antitrust 
violations.[1] Wt is common that numerous different plaintiffs ‘le related antitrust litigation 
against the same or similar defendants in multiple US federal courts. jhen this happens, 
the US federal court system provides a mechanism to consolidate the related cases into a 
common multi-district litigation (MDL) court for pretrial proceedings.

The stated purpose of the MDL is to 7avoid duplication of discovery, to prevent inconsistent 
pre-trial rulings and to conserve the resources of the parties, their counsel, and the qudiciary’ 
as would likely otherwise occur if related cases proceeded in different courts in parallel.[2] 
jhile widely recognised as promoting eJciency and conserving resources, the coordinated 
and collective nature of MDLs means that individual parties (and counsel) often ‘nd 
themselves in courts far from where they ‘led their lawsuits and subqect to rules and 
decisions over which they have little control.

MDLs are a maqor component of US civil litigation. Published court statistics show that, as 
of I Vune 2024, approximately 8I per cent of all pending civil actions in the US federal courts 
are part of an MDL proceeding.

MULTI-DISTRICT LITIGATION
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The MDL process originated in  private  antitrust  litigation.  Wn  1960,  maqor  electrical 
eOuipment manufacturers in the United States, including General Electric, jestinghouse, 
Allis-Chambers and many others, were indicted by the US Department of Vustice for a 
conspiracy to ‘x the prices of electronic eOuipment components.[3] The indictments were 
followed by more than 1,900 separate private complaints, ‘led in I6 different federal courts, 
alleging price-‘xing of over 20 different product lines.[4] The federal court system was 
overwhelmed, as were the defendants, who were naturally concerned with the cost and 
expense of duplicative discovery and potential for inconsistent rulings.

Wn  1962,  US Supreme Court  Chief  Vustice  Earl  jarren  appointed the  Co-ordinating 
Committee for Multiple Litigation (CCML), a special committee to address the challenge 
posed by the sprawling and duplicative electrical cartel proceedings.[5] The CCML proposed 
that the price-‘xing cases could be managed together for purposes of common discovery 
and other pretrial proceedings involving common issues, such as summary qudgment. The 
committee also developed several tools it used to administer the proceeding, including the 
use of a centralised document depository, procedures for depositions of a single witnesses 
to be taken by several parties, the tracking of cases into 7front’ and 7back’ burner priorities, and 
the adqudication of common liability issues. The CCML was widely hailed as a successful 
endeavour, resolving all of the electrical eOuipment private litigation by March 1968, after 
nine trials and numerous settlements.[6]

MDL’s Statutory Framework

The statutory framework for MDL exists in US Code Title 2N, section 1408. Enacted in 196N, 
the law simply provides that 7when civil actions involving one or more common Ouestions 
of fact are pending in different districts, such actions may be transferred to any district for 
coordinated or consolidated pre-trial proceedings’.[7] :nly certain government actions are 
exempt from potential MDL.[8]

The Vudicial Panel on Multi-District Litigation (VPML), a special panel organised by the United 
States Supreme Court, determines whether cases should be consolidated and – if so – 
where.[9] The VPML consists of seven federal qudges from different qurisdictions and meets 
six times a year. The VPML may transfer cases on its own initiative, but in most instances 
a party or parties to an existing litigation petition for the consolidation.[10] There is no time 
limit on when a party may seek consolidation.

The MDL statute contains no speci‘c guidance for the VPML to decide whether and 
when MDL is appropriate. For example, the MDL statute contains no express reOuirement 
that there be a minimum number of litigations. Cases can be transferred even if pretrial 
discovery has already begun. jhile the VPML will consider the number of cases and their 
progression, its core approach is that any case with one or more common Ouestions of fact 
will presumptively 7serve the convenience of the parties and witnesses and promote the qust 
and eJcient conduct of litigation’.[11] Because the standard for consolidation is Ouite low, 
most MDL reOuests are granted.[12]

;or does the MDL statute provide explicit reOuirements for the VPML to use to select the 
location of the MDL. The VPML therefore enqoys broad discretion in selecting the MDL forum. 
According to guidance issued by the VPML, it will typically considerH

• where the largest number of cases is pendingY

• where discovery has occurredY
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• where cases have progressed furthestY

• the site of the occurrence of common factsY

• where cost and inconvenience will be minimisedY and

• the experience, skill and caseloads of available qudges.[13]

Forum selection clauses in contracts between the parties do not limit the VPML’s authority 
to select a forum different from those selected by the parties.[14] Parties can and often do 
petition for or against the particular location of the MDL court and the qudge selected as 
administrator.

:nce an MDL is established, later-‘led complaints may be transferred to that proceeding 
over time.[15] Later-‘led or 7tag-along’ actions may attempt to show that their case should 
not be transferred and consolidated to the existing MDL but have no ability to try to change 
the chosen MDL court or individual qudge.[16]

The MDL panel’s decision about the location of an MDL court can be an important factor in 
the outcome of the case. The chosen district may be one that otherwise would not have 
personal qurisdiction over the parties and may use conzict of law and other legal standards 
that are different from those in which a case was originally ‘led. The MDL court, moreover, 
can reOuire the ‘ling of consolidated amended complaints or consolidated motions and 
responses. Wt can effectively terminate actions by ruling on class action or dispositive 
motions. Wt can also administer individual or qoint settlements.

:nce chosen, the opportunity to appeal a VPML decision on consolidation or choice of 
location is practically non-existent (allowing appeal only by 7extraordinary writ’).[17] ;or do 
parties have the option to opt out or leave the proceeding once they are transferred into the 
MDL before their individual pretrial proceedings are concluded.

After the MDL or 7transferee court’ conducts pretrial proceedings, it will remand each case 
back to the federal court where it originated for trial (the 7transferor court’).[18] As a practical 
matter, most cases settle or are resolved on summary qudgment during the course of 
administration by the MDL, making the MDL court the adqudicator in most litigation.[19]

MDL’s Lack Of A Governing Framework

Wmportantly, the MDL statute provides no governing legal framework for the MDL court 
to use to administer the actual MDL proceeding. ;or does it govern or guide the MDL 
court as to how to reconcile differences between the qurisdictional laws that might apply 
to the actions. US Federal Court proceedings are governed by the Federal Rules of Civil 
Procedure (FRCP). The FRCP are, however, also silent as to MDLs and contain no provisions 
for their administration. Moreover, the FRCP rules, which govern, for example, the length 
of depositions and the number of written discovery reOuests a party may make, were not 
designed with MDL proceedings in mind. Wt is therefore typically necessary for the MDL court 
to initially suspend or modify some or all of the normal FRCP rules to accommodate the fact 
of the consolidation.

Wn the absence of any governing framework, the procedures used in any given MDL are 
necessarily improvised and ad hoc. jhile the VPML publishes best practices to MDL courts 
for administrating MDLs, this guidance is non-binding and aspirational.[20] jhile some MDL 
courts take an active approach to managing an MDL docket, others do not. Moreover, the 
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MDL court will often look to the parties in the ‘rst instance for assistance in organising the 
administration of the proceeding.

Common techniOues to coordinate antitrust actions are to group the parties in some manner, 
such as in relation to the time of ‘ling, by a status or by a product. :ther procedures 
to promote eJciency include the MDL court’s formal appointment of liaison counsel to 
communicate on behalf of larger litigation groupings.[21] A tool often employed in antitrust 
and other commercial litigation is the use of court-appointed Special Masters, who are 
individuals paid for by the parties to decide discovery disputes with an attention and speed 
often not available to the MDL court, which must still maintain a docket of other civil and 
criminal proceedings.

Among groups of plaintiffs and defendants, informal coordination is often employed to divide 
the labour of fact and expert discovery and for dispositive motions. Wn such 7behind the 
scenes’ coordination, some parties may take the lead or more active roles overall or as to 
certain issues. The parties may also hire common experts as to common liability issues, 
defences or damages. Such arrangements can make the proceeding very cost-effective 
but is not without risk that any individual party may settle or otherwise be dismissed from 
the proceeding, taking its institutional knowledge with it. Wt also means that individualised 
arguments between the litigations are not always present or that certain arguments are not 
made based on group consensus.

MDL Distinguished From Class Actions And Substantive Consolidation

MDL procedures should not be confused with class actions, in which individual claims and 
inquries are consolidated for purposes of common resolution under Rule 2I of the FRCP. 
An MDL may include one or more class actions but the 7consolidation’ is not eOuivalent. 
For a class action to proceed, Rule 2I reOuires express ‘ndings that common issues of 
fact and law predominate and that inqury of each class member can be addressed using 
common methods. :nce a class is certi‘ed, any subseOuent resolution is binding upon all 
class members who do not expressly opt out.[22]

Wn contrast, MDL reOuires only that there exist 7one or more common Ouestions of fact’ across 
the litigations, with no reOuirement that those common Ouestions predominate, or are even 
shared by each of the parties.[23] Each litigation in an MDL retains its separate identity and 
may consolidate or remain separate as they see ‘t. Even if formally consolidated, each case, 
however, retains its separate identity for appeal or for purposes of remand to a home court.-
[24]

Law Of The Case Doctrine

Relatedly, it is a common misnomer that MDL courts apply 7law of the case’ doctrine to 
decide all the cases in the MDL in a consistent manner. Wn the federal courts, the law of the 
case doctrine works to prevent reconsideration of legal issues already decided in the same 
case.[25] The MDL statute, however, does not make the cases to an MDL the 7same case’ for 
the purposes of law of the case or any other doctrines of issue preclusion.

During the past year, the Third Circuit Court of Appeals provided a somewhat harsh reminder 
to an MDL court of the limits of law of the case doctrine in the antitrust price-‘xing MDL 
In re Domestic Drywall Antitrust Litigation.[26] There, the MDL court had determined that 
the later-‘led plaintiff $ome Depot would not be allowed to attempt to prosecute its case 
against a defendant based on a legal theory of harm that the court had already decided 

Strategic considerations for corporate plaintiffs in
multi-district litigation Explore on GCR

https://globalcompetitionreview.com/review/the-antitrust-review-of-the-americas/2025/article/strategic-considerations-corporate-plaintiffs-in-multi-district-litigation?utm_source=GCR&utm_medium=pdf&utm_campaign=Americas+Antitrust+Review+2025


 RETURN TO SUMMARY

in that defendant’s favour in a case brought by a different plaintiff. Reasoning that $ome 
Depot had neither taken any new discovery nor offered a new theory to support re-raising 
the argument, the MDL court held that law of the case precluded it from offering an expert 
report supporting that theory of harm.[27]

The Third Circuit criticised the MDL court because it 7appeared to believe that the MDL 
procedure created an exception to the usual law of the case rules’.[28] Wt reiterated that $ome 
Depot’s action was not technically the 7same case’ as the previously ‘led one for purposes 
of the doctrine and held the MDL court in error.[29]

§et, the Third Circuit was not unsympathetic to the MDL court’s desire to consistently and 
eJciently resolve the numerous cases to the proceeding. Wt observedH

Complex multidistrict cases like this one demand much from transferee 
courts. The MDL process reOuires a qudge to move hundreds of thousands 
of cases towards resolution while respecting each litigant’s individual rights. 
Managing an MDL may be fundamentally . . . no different from managing any 
other case. But the complexity of most MDLs makes it harder to safeguard the 
procedural values which underlie all cases while simultaneously pursuing an 
eJcient resolution the merits.[30]

Wt then suggested that the MDL court could have achieved the same 7eJciency’ goal as law of 
the case but by other means. For example, in an MDL, 7a court may rely on its prior decisions 
as persuasive, and demand good reasons to change its mind’.[31] The MDL could therefore 
7enter an order with respect to one party and then provide that it will be automatically 
extended to other parties if they do not come forward and show cause why it should not be 
applicable’.[32] Wn other words, the MDL court essentially binds later litigants to earlier rulings 
under the standard of law of the case, using its discretionary power rather than legal doctrine. 
jhile not acknowledged by the Third Circuit, such MDL 7work around’ procedures can make 
adqudication and management of MDLs controversial.

Collateral Estoppel On Multiple Trials In Different Forums

Collateral estoppel (also known as issue preclusion) is another powerful and also sometimes 
controversial means to streamline disputes that may arise in the context of MDL. Collateral 
estoppel prevents a litigant who has had the merits of issues of fact determined against 
it in one proceeding from attempting to relitigate identical facts in another proceeding, if it 
shown that the litigant had a fair opportunity to be heard in the ‘rst proceeding.[33] Collateral 
estoppel can be used by a defendant against a plaintiff (ie, 7defensive’ collateral estoppel) 
or by a plaintiff against a defendant (ie, 7offensive’ collateral estoppel).[34] Wt is not necessary 
that the two proceedings be before the same court or involve identical allegations or causes 
of action for estoppel to apply.[35] Wmportantly, a plaintiff seeking to use estoppel offensively 
in the second action does not have to be identical or otherwise in privity with the plaintiff in 
the ‘rst action to bind a defendant to prior adqudications, although in such a circumstance 
the court will undertake certain additional eOuitable considerations.[36]

Prior private or government antitrust proceedings against defendants that have been 
litigated to the resolution of facts or in the case of a government proceeding, a guilty plea, are 
a common and well-established source of offensive collateral estoppel. [37] Private litigation 
in the United States is often preceded by or conducted in parallel with criminal or other 
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enforcement activities by government authorities. jhere the plaintiffs allege the same or an 
overlapping antitrust violation as a prior private plaintiff or a government action, collateral 
estoppel will often work to prohibit a defendant from contesting liability to the extent it 
was previously admitted or was determined against it in the prior proceeding.[38] Collateral 
estoppel can create signi‘cant conseOuences for an MDL defendant not only within the MDL 
but also without, as MDL defendants face the prospect of numerous trials or other related 
proceedings following remand of the plaintiffs to the various transferor courts, because 
a ‘nding of fact in the MDL or a verdict in one trial may be given binding effect in any 
subseOuent actions.[39]

For all these reasons, the practical power of the MDL court extends signi‘cantly beyond what 
at ‘rst blush involves merely the 7coordination’ of pretrial proceedings described in the MDL 
statute.

Antitrust MDL Trends

As of I Vune 2024, there are I8 active antitrust MDLs consisting of 2,008 separate cases. The 
oldest active antitrust MDL was formed in 2005 and currently involves qust one out of a total 
of 5I total managed actions.[40] The three newest antitrust MDLs were each inaugurated 
in May 2024, evidencing that the MDL procedure continues to be a common means of 
managing private antitrust litigation.[41]

According to analyses published by Bloomberg ;ews, antitrust cases have consistently 
ranked as the second most common type of MDL proceeding, surpassed only by product 
liability cases.[42] Moreover, the percentage of antitrust MDLs as a percentage of all MDLs 
has remained fairly constant.

The steady percentage of antitrust MDL cases over time belies that the number of MDLs 
over time has grown in both number and si'e – meaning that antitrust litigation subqect 
to MDL has grown with it.[43] The current antitrust MDL cohort includes the two of the 
largest antitrust MDLs in history. The largest, In re Automotive Autoparts Antitrust Litigation-
, venued in the ;orthern District of Michigan, began in 2012 and has over time involved 
approximately 401 separate private litigations concerning about 40 different automotive 
parts and over 100 defendants. Wt has to date generated over US/1.2 billion in settlements 
qust to class-action members, with unknown more paid to litigants proceeding outside the 
class-action mechanism.[44] Wt is followed in si'e by In re Generic Pharmaceuticals Pricing 
Antitrust Litigation, which began in 2016 and has involved approximately 201 separate 
litigations, involving approximately 20 generic drug company defendants for price-‘xing as 
to more than I00 drugs.[45]

According to published VPML statistics the geographical distribution of current antitrust 
MDLs skews towards ;ew §ork, Pennsylvania, Wllinois and California. This distribution follows 
the trend of all MDLs, with these four states representing the maqority of MDLs of all types.
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Source: Joint Panel on Multidistrict Litigation Statistics[46
]

The current distribution of antitrust MDLs is heavily skewed toward price-‘xing actions with 
I2 of the I8 active antitrust MDLs, or approximately N9 per cent, representing price-‘xing or 
its variations, such as bid rigging, market allocation and output restrictions.

:f the ‘ve MDLs predominantly involving monopolisation, three of the ‘ve cases also include 
allegations that the monopolist entered illegal agreements that are also separately and 
additionally actionable as price-‘xing.[47] For example, in the Digital Advertising Antitrust 
Litigation,  all plaintiffs assert monopolisation claims against Google, but some also 
separately name Facebook as a defendant and assert that anticompetitive agreements 
between Google and Facebook were part of Google’s larger monopolisation scheme.[48] :nly 
two of the MDLs – Google Play Store Antitrust Litigation (MDL ;o. 29N1) and In re Apple 
Smartphone Antitrust Litigation (MDL ;o. I11I) – are litigations brought solely against 
single-‘rm monopoly conduct, and those were formed relatively recently, in 2021 and 2024, 
respectively.

The predominance of price-‘xing over monopoly MDLs in private litigation is perhaps not 
surprising. Enforcement of the antitrust laws in the United States (both government and 
private) has skewed for decades towards 7section 1’ conspiracies.[49] Wt has only been in 
the last handful of years that the US government has sought to aggressively enforce the 
7section 2’ monopolisation laws, with follow-up private litigation (which has a four-year 
statute of limitations period) trailing behind. Moreover, numerous consumer actions based 
on theories of harm, such as data privacy and cybersecurity against monopolistic technology 
giants such as Google and Apple, fall outside the scope of the US antitrust laws. And 
yet, there are numerous high-pro‘le class-action and other private litigation proceedings 
alleging monopolistic sellers such as Ticket Master, Ama'on Prime 3ideo, Google and the 
rider-sharing service Uber of a scale and type that potentially could meet MDL statutory 
reOuirements.

A review of VPML decisions from the past few years suggests that if there is comparative lack 
of monopolisation MDLs, it is not because the VPML is hostile towards them. To the contrary, 
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the VPML has consolidated monopolisation litigations over the strenuous obqections of 
some parties of the type not often seen in price-‘xing litigations where non-obqections and 
disputes over location but not consolidation are common. The May 2024 consolidations are 
no exception. :f the three antitrust actions formed by the VPML in May 2024, only the In re 
Apple Inc Smart Phone Antitrust Litigation monopolisation claim received any obqections to 
consolidation. These obqections and concerns reveal that there are Oualitative differences in 
the prosecution of monopolisation cases that may affect the decision to seek MDL in the 
‘rst instance as well as present challenges of MDL administration not seen in price-‘xing 
cases.

:ne distinction in a monopolisation case is the presence of private litigation brought by 
competitors, who have no standing to bring a section 1 price-‘xing lawsuit against a rival 
under the US antitrust laws, but who can sue for lost pro‘ts for exclusion from a relevant 
market by a rival under section 2.[50] Competitors to a monopoly operate in a different relevant 
market of competition than do purchasers or consumers. The competitor plaintiff’s claim 
for lost pro‘ts, moreover, Oualitatively differs from that of a consumer or other purchaser, 
whose harm is usually a monopoly price or overcharge. The VPML, however, has reqected 
arguments to exclude competitors from consolidated monopolisation proceedings on the 
basis that the MDL statute simply 7does not reOuire a complete identity or even a maqority of 
common factual or legal issues as a prereOuisite to transfer’.[51]

Another maqor distinction between price-‘xing and monopolisation cases in the United 
States is the application of the per se standard of liability for the former. Under the per 
se standard, a private litigant does not need to prove the existence of a relevant market, 
of market power or harm to competition for the purposes of a price-‘xing or analogous 
case, which is adqudicated under application of a per se rule of liability.[52] The VPML will 
nevertheless consolidate price-‘xing and monopolisation cases together so long as there is 
some factual overlap in the conduct alleged, as in the Keurig Green Mountain Single-Service 
Coffee Antitrust Litigation and the Digital Advertising Antitrust Litigation referenced above.

The insight of the CCML when it created the precursor to the MDL was that common 
antitrust liability for price-‘xing could form a predicate for the eJcient consolidation of 
pretrial proceedings. Claims for monopolisation, however, may involve many different kinds 
of conduct and effect and on various markets. :n the same principle that any common 
factual or legal issues qustify consolidation, the VPML has nevertheless routinely reqected 
arguments about different elements of proof or harms as a basis to deny consolidation. For 
the purposes of In re Apple Inc Smartphone Antitrust Litigation, for example, it consolidated 
claims brought as to Apple watches together with claims as to Apple smartphones on 
the basis that the litigation as to these products involves a common allegation of Apple’s 
resistance to cross-platform technology and despite the likelihood that the effects of Apple’s 
resistance on different markets and pricing 7may present separate issues’.[53]

The VPML has similarly consolidated rather disparate claims brought by app developers 
with claims brought by consumers in relation to alleged monopolisation of the Google Play 
Store on Android mobile devices, despite their existence in different markets and presenting 
different theories of harm because the claims are 7interrelated’ to the common factual 
Ouestion of Google’s monopoly status in terms of the Google Play Store.[54] $owever, the 
MDL did not further consolidate litigations brought as to Google’s separate provision of online 
display advertising services, which did not directly involve the Google Play Store app, citing 
evidence in a related government enforcement action against Google that established that 
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the advertising service matters 7plainly involve different relevant markets and that the alleged 
anticompetitive conduct differs substantially’.[55] Those advertising service litigations are 
now a separate MDL.[56] jhether the VPML would have come to the same result in the 
absence of well-developed evidence of the separateness of the advertising service market 
as developed by the US government is an open Ouestion.

Under the 7rule of reason’ standard applicable to monopoly claims, a plaintiff must show 
harm to competition in a relevant market and harm to itself. A defendant may show that any 
anticompetitive effects in the former are outweighed by any pro-competitive effects in that 
market. Wt may also show that any individual plaintiff was responsible for its own harm, such 
as in the case of lost pro‘ts, or was not otherwise meaningfully and individually impacted. 
This means that a defendant alleged to have engaged in anticompetitive conduct as a 
monopoly can attempt to make individualised showings as to parts of the market or as to 
any particular plaintiff not available in a price-‘xing case. This too makes the monopolisation 
issues less common. Anecdotally, it may be easier to implement a defence side 7divide 
and conOuer’ strategy outside the con‘nes of the MDL, changing the strategic cost-bene‘t 
calculation for defendants considering petitioning for MDL.

The differences between monopolisation and price-‘xing cases do not go away once the 
MDL court is selected. Rather, the greater complexity and diversity of the monopolisation 
case means there is less law of the case and collateral estoppel and puts a greater burden 
on the MDL court and the parties to administer a proceeding that is unlikely to be as 
eJcient or cost-effective as a price-‘xing proceeding. That the monopolisation cases are 
met with numerous obqections arguably evidences that many parties do not seem to believe 
that the MDL procedure can provide the same eJciency and cost-saving bene‘ts where 
monopolisation is alleged.

OTHER MDL DEVELOPMENTS

State Attorney General And US Department Of Justice Cases Exempted From MDL

Federal legislation effective as of 202I expressly prohibits the transfer and consolidation 
of Attorney General and other civil government enforcement actions into MDL proceedings 
absent the government plaintiff’s consent.[57] Prior to this, only United States criminal 
antitrust cases were exempted from MDL, and Attorney General actions in particular were 
routinely consolidated in MDLs alongside private litigants.[58]

New Proposed Federal Rule Of Civil Procedure For MDLs

Many feel that the eJciency of MDL is gained at the expense of attention to the merits of 
individual claims. :ver the years, there have been numerous attempts to reform or revise 
the MDL rules but in almost 50 years none have been enacted. jhile these criticisms 
and proposed reforms are largely directed at issues arising from product liability cases,[59] 
proposals to revise the MDL statute or related rules have not been limited to that context and 
would apply eOually to antitrust MDLs.

Wn March 202I, a subcommittee of the Vudicial Conference Committee on Rules of Practice 
and Procedure published a proposed draft rule for MDLs. The proposal is to change Rule 
16.1 of the FRCP to address MDLs as uniOue proceedings for the ‘rst time. According to 
the proposed rule, the court 7should’ reOuire early conferences among the parties, develop a 
management plan and enter early MDL management orders. These are not procedures that 
a court must implement but instead would codify some of the best practices.[60]

Strategic considerations for corporate plaintiffs in
multi-district litigation Explore on GCR

https://globalcompetitionreview.com/review/the-antitrust-review-of-the-americas/2025/article/strategic-considerations-corporate-plaintiffs-in-multi-district-litigation?utm_source=GCR&utm_medium=pdf&utm_campaign=Americas+Antitrust+Review+2025


 RETURN TO SUMMARY

As at the time of writing, the proposed Rule 16.1 has been subqect to public comment but 
must still be approved by the Committee on Rules of Practice and Procedure, the Vudicial 
Conference and the Supreme Court, as well as undergo review by Congress. As a result, if 
passed, it is unlikely to take effect before at least the end of 2025. jhether it would make 
a meaningful difference to antitrust MDL remains to be seen, although it might provide a 
useful framework for parties to kickstart the process of organising an MDL, particularly in 
those MDLs characterised by less active qudicial management.
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